STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

DI VI S| ON OF REAL ESTATE,
Petiti oner,

VS. Case No. 03-3824PL

D. PH L JONES,

Respondent .

N N N N N N N N N N N N

RECOVMVENDED CRDER

A formal hearing was conducted in this case on January 13,
2004, in Mlton, Florida, before Suzanne F. Hood, Adm nistrative
Law Judge with the Division of Adm nistrative Hearings (DOAH).
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For Petitioner: S. L. Smth, Esquire
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Pr of essi onal Regul ation
400 West Robinson Street, Suite 802N
Ol ando, Florida 32801

For Respondent: Robert E. Thielhelm Jr., Esquire
Baker and Hostetler, LLP
Post Ofice Box 112
Ol ando, Florida 32801-0112

STATEMENT OF THE | SSUES

The issues are as follows: (a) whether Respondent viol ated
a standard for the devel opnment or conmunication of a real estate

apprai sal or other provision of the Uniform Standards of



Pr of essi onal Appraisal Practice (USPAP) in violation of

Section 475.624(14), Florida Statutes (1995); (b) whether
Respondent failed to exercise reasonable diligence in devel oping
an appraisal in violation of Section 475.624(15), Florida
Statutes (1995); and (c) whether Respondent is guilty of

cul pabl e negligence or breach of trust in a business transaction
in violation of Section 475.624(2), Florida Statutes (1995).

PRELI M NARY STATEMENT

On April 20, 1999, Petitioner, Departnent of Business and
Pr of essi onal Regul ation, Division of Real Estate (Petitioner),
filed an Adm ni strative Conpl ai nt agai nst Respondent D. Phi
Jones (Respondent). Said Conplaint alleged as follows: (a) in
Count | that Respondent was guilty of violating a standard for
t he devel opnment or conmuni cation of a real estate appraisal or
ot her provision of USPAP, specifically USPAP Standard 1, Rul es
1-1(a), 1-1(b), 1-1(c), and 1-2(a) and USPAP Standard 2, Rule 2-
1(a), as well as USPAFP' s conpetency and ethics provisions, in
viol ation of Section 475.624(14), Florida Statutes (1995), and
(b) in Count |1, that Respondent was guilty of having failed to
exerci se reasonable diligence in devel opi ng an apprai sal report
in violation of Section 475.624(15), Florida Statutes (1995).
Respondent subsequently requested an adm nistrative hearing to

contest the allegations of the initial Adm nistrative Conplaint.



On August 13, 1999, Administrative Law Judge Don W Davis
i ssued a Notice of Hearing, scheduling the hearing in DOAH Case
No. 99-2968 for Novenber 2, 1999. On Septenber 23, 1999,
Respondent filed an Agreed Request for Continuance. An Oder
dat ed Septenber 29, 1999, granted this notion.

In an Order dated Cctober 27, 1999, Adm nistrative Law
Judge Charles C. Adans reschedul ed the final hearing in DOAH
Case No. 99-2968 for March 6 and 7, 2000. 1In a notion dated
February 9, 2000, Petitioner sought a continuance of the fornal
heari ng. Judge Adans granted the notion and reschedul ed the
final hearing for May 25 and 26, 2000.

In a notion dated March 3, 2000, Petitioner noved again to
reschedul e the formal hearing. Judge Davis granted the notion
and rescheduled the final hearing for May 24 and 24, 2000.

In a notion dated April 28, 2000, Petitioner sought another
continuance. On May 1, 2000, Judge Davis granted the
conti nuance and pl aced the case in abeyance. Pursuant to Judge
Davis’ Order, the parties were required to advi se Judge Davis no
| ater than Cctober 2, 2000, as to the status of the matter. In
a notion dated October 2, 2000, Petitioner sought an extension
of time to file a status report. In an Order dated Cctober 6,
2000, Judge Davis closed the file in DOAH Case No. 99-2968.

On May 18, 2001, Petitioner filed an Anended Adm nistrative

Conpl aint, alleging as foll ows:



Count 1

Based upon the foregoi ng, Respondent has

vi ol ated a standard for the devel opnent or
comuni cation of a real estate appraisal or
ot her provision of the Uniform Standards of
Pr of essi onal Appraisal Practice (1996) in

vi ol ati on of Section 475.624(14), Florida
Statutes (1995).

COUNT 1 |

Based on the foregoing, Respondent is guilty
of having failed to exercise reasonabl e

di ligence in devel oping an appraisal report
in violation of Section 475.624(15), Florida
Statutes (1995).

COUNT 111

Based on the foregoing, Respondent is guilty
of cul pabl e negligence or breach of trust in
a business transaction in violation of
Section 475. 624(2), Florida Statutes (1995).

On August 17, 2001, Respondent filed a Response to Anmended
Conpl ai nt and Request for Formal Hearing in the instant case.
Petitioner referred the case to the Division of Adm nistrative
Heari ngs on Cctober 16, 2003.

On Novenber 14, 2003, Judge Adans issued a Notice of
Hearing, scheduling the hearing for January 13 and 14, 2004.
The Division of Administrative Hearings subsequently transferred
this case to the undersigned.

When the hearing commenced, Petitioner requested official

recognition of applicable provisions of USPAP. Respondent

obj ect ed because the Anended Adnministrative Conplaint did not



al | ege that Respondent had viol ated any specific USPAP
st andar ds.

Respondent al so nmade an ore tenus Motion to Dism ss al
al l egations that he viol ated USPAP. Respondent argued that the
Amended Adm nistrative Conplaint is insufficient because it
| acks specificity and does not describe a violation of the
counts charged.

The undersigned reserved ruling on the request for officia
recognition, which is hereby granted. Additionally, the Mdtion
to Dismss was hereby deni ed.

Under the facts of this case, it is clear that Respondent
had sufficient notice of the charges against him including
notice that his alleged actions or inactions violated applicable

provi sions of USPAP. See Sem nole County Bd. of County

Commirs v. Long, 422 So. 2d 938,940 (Fla. 5th DCA

1982) (admi ni strative conplaints are not required to neet the
techni cal standards of pleading in civil or crimnal court).
The Amended Administrative Conplaint afforded Respondent nore
t han reasonabl e certainty about the nature of the charges
agai nst him and gave hima reasonabl e opportunity to defend

against them See Sandin v. Florida Real Estate Conm, 187 So.

2d 355, 358 (Fla. 2nd DCA 1966), citing Florida Bd. of Massage

v. Thrall, 164 So. 2d 20, 22 (Fla. 3rd DCA 1964) and State ex

rel. Wllianms v. Whitman, 156 So. 2d 705, 709 (Fla. 1934).




During the hearing, Petitioner presented the testinony of
three witnesses and offered 11 exhibits, which were accepted
into evidence. Respondent testified in his own behalf and
presented the testinony of one additional w tness. Respondent
presented three exhibits, which were accepted into evidence.

A copy of the transcript was filed on February 6, 2004.
Petitioner filed its Proposed Recommended Order on February 20,
2004. Respondent filed his Proposed Reconmended Order on
February 23, 2004.

FI NDI NGS OF FACT

1. Petitioner is the agency charged with the duty of
licensing and regulating real estate appraisers in the State of
Fl ori da.

2. Respondent is and was at all tines naterial hereto a
state-certified general real estate appraiser, having been
i ssued License RzZ0001233 in accordance with Chapter 475, Part |
of the Florida Statutes.

3. Respondent has been appraising real property in the
State of Florida since 1985 and has conducted over 5,000
appraisals. During that period of tinme, Respondent has not been
charged with any disciplinary action or proceeding as an

apprai ser other than with respect to this particul ar case.



4. Respondent is the sole shareholder of McCall Realty and
| nvestnent, Inc. (MCall Realty). Eighty percent of MCall
Realty’s business is appraisals, while 20 percent is
attributable to real estate sales, rentals and property
managenent. Respondent is the sole appraiser in his office, but
does have two trainees. |Inposition of a fine or suspension of
Respondent’s |icense woul d cause a great degree of financi al
hardship in that the Respondent and McCall Realty would have to
file bankruptcy.

5. On or about March 10, 1996, Respondent devel oped and
communi cat ed an apprai sal report (Report) for property
identified on the cover page as 5600 Bubba Lane, MIton, Florida
32570 (Subject Property) to Ward Brewer.

6. In his Report, Respondent estimated the narket val ue of
t he subject property as of February 20, 1996, as $1, 095, 000. 00.
The Report contained three separate appraisal formreports as
follows: (a) an appraisal of parcel 1, an alleged 160-acre
vacant |land site valued at $800, 000 (Appraisal 1); (b) an
apprai sal of parcel 2, an alleged 7-acre site with a 1,508
squar e-foot residence valued at $95,000 (Appraisal 2); and
(c) an appraisal of parcel 3, an alleged 25-acre vacant |and
site valued at $200, 000 (Appraisal 3) (the Park Property). Each
of the formreports indicated that Respondent was appraising a

fee sinple interest.



7. On Novenber 28, 1995, Ward Brewer called Respondent’s
secretary and indicated that he needed Respondent to do an
appraisal. M. Brewer indicated that the Subject Property was
bet ween 159 and 200 acres and owned by J. W Hawkins. According
to M. Brewer, there also was an al |l eged 25-acre park that was
owned by J. W Hawkins but |leased to the State of Florida.
Shortly after receiving this nessage fromhis secretary,
Respondent returned Ward Brewer’s call and confirnmed that
M. Brewer wanted Respondent to appraise the property owned by
J. W Hawkins totaling between 159 to 200 acres, as well as an
adj acent park owned by J. W Hawkins and |l eased to the State of
Florida. Also in that conversation, M. Brewer indicated he
needed this property to be worth $1 mllion.

8. In making his investigation for the appraisal,
Respondent determ ned that the Park Property was actually owned
by the State of Florida. Respondent then called M. Brewer and
informed himthat M. Hawkins did not own the Park Property.

M. Brewer indicated that the owner, M. Hawkins, had donated
the Park Property to the State, but that M. Hawki ns was goi ng
to get it back through a reversionary interest because he was
havi ng problens with the State of Florida. M. Brewer then

i nstructed Respondent to appraise the Park Property as if

M . Hawki ns owned the property in fee sinple.



9. Respondent al so contacted the property owner,

M. Hawkins, to determ ne M. Hawkins’ understanding of the
reversionary interest. M. Hawkins confirmed that he was
expecting to get the property back fromthe State through the
reversionary interest. Respondent also inquired of the owner,
M. Hawkins, as to the size of the property, and M. Hawkins
indicated that it was somewhere between 150 and 200 acres.

10. Respondent wal ked the Subject Property on two separate
occasions. During his physical inspection of the Subject
Property, Respondent wal ked all over the property except for the
island portion. He only viewed the island fromthe shoreline.
He then used an aerial photograph to confirmhis understanding
of the island.

11. Respondent asked M. Brewer if he had a survey of the
Subj ect Property. M. Brewer indicated that he did not have a
survey. Respondent was not aware that M. Brewer was in the
process of obtaining a survey. |In fact, Appraisal 2 in the
Report states that no survey was avail abl e.

12. Additionally, the Report contains a disclainer, which
states as foll ows:

This appraiser is not qualified to, nor does
t he appraisal warrant, the follow ng:

* * *



6. The actual location of its designated
fl ood hazard or designated area w thout a
current survey.

It is recommended that these itens and areas
be checked by professionals who specialize
in these various fields. It is also
recomrended that any and all reports
prepared by others be nmade available to this
apprai ser for consideration in the appraisal
process. This appraiser reserves a right of
revi ew and/ or revision subject to any
outside reports submtted on the property
appr ai sed.

13. Respondent then began the process of conpiling
conpar abl e sal es.

14. After receiving the Report fromthe Respondent,

M. Brewer and others obtained title to a portion of the Subject
Property. The purchase price for this phase of the purchase was
$300, 000. M. Brewer and his counsel had the Report and a
survey before closing on the Subject Property. Neither

M. Brewer nor his counsel provided the Respondent with a copy
of the survey.

15. Thereafter, M. Brewer and the other owners decided to
finance the purchase of the remai ning portion of the Subject
Property. The bank requested M. R Shawn Brantley, to prepare
an apprai sal of a portion of the Subject Property. M. Brantley

val ued a portion of the Subject Property as of May 2, 1997, at

$380, 000. Thereafter, M. Brantley prepared two additional

10



apprai sal s of the bal ance of the Subject Property for $69, 000
and $70, 000, respectively. Accordingly, M. Brantley’s
apprai sed val ue of the Subject Property a little nore than a
year after the Report was $519, 000.

16. M. Brewer and others conpleted the purchase of the
remai ni ng property by paying an additional $270,000, for a total
of $570,000. Thereafter, M. Brewer and others filed a civil
| awsuit agai nst Respondent and McCall Realty. 1In a settlenent
of the lawsuit, M. Brewer and the other owners received a
$300, 000 settlenent. According to M. Brewer, one-half of the
settlement anount paid attorneys' fees and costs. The other
hal f of the settlenent anpbunt was to offset their |osses.

17. Because of the disparity in the apprai sed val ues,

M. Brantley' s client, SunTrust Bank, insisted on knowi ng why
there was a difference in the values. M. Brantley subsequently
prepared a Revi ew Apprai sal Report.

18. Respondent asserts that he had devel oped one prior
apprai sal involving wetlands or property with simlar
characteristics. Respondent did not produce this prior
apprai sal as requested by Petitioner's investigator. As a
result of this entire experience, the Respondent has limted his
apprai sal practice to single-famly residential.

19. Respondent identified the Subject Property in the

Report by tax identification nunbers, netes and bounds

11



descriptions, aerial photographs and a depiction of the property
on a zoning map. Tax identification nunbers are found in the
Report on the tax roll assessnent information sheet. Wth
regard to parcel 2, the assessor’s parcel nunber is identified
as 35-2N 28- 0000- 00500- 0000 on the formreport itself. On
parcels 1 and 3, the property is identified on the first page of
each form apprai sal by netes and bounds in Section 35, Township
1 North, Range 28 West and by reference to the “attached aeri al
phot ograph.” On the aerial photograph, the Respondent wote in
1, 2 and 3 corresponding to the separate parcel nunbers that he
was appr ai si ng.

20. Additionally, the Report includes a zoning nmap that
identifies the Subject Property with 1, 5, or 5.3, corresponding
to the respective tax identification nunbers for the three
parcel s bei ng apprai sed.

21. The tax roll assessnment information sheet in the
Report provides a tax identification nunber of 35-2N 28-0000-
00100-0000 for parcel 1. One can then go to the zoning nap,
which identifies parcel 1 by a no. 1 on the zoning map. Parce
2 is also identified in the Report as containing assessor’s
parcel no. 35-2N 28-0000- 00500-0000. Here again, this property
can be seen on the zoning map and is depicted with a nunber 5.

Finally, parcel 3, the Park Property, is identified as being

12



zoned P-2 and then further identified as the property on the
zoning map where the zoning is indicated as P-2.

22. Respondent's effort to identify and describe the
Subj ect Property is inadequate in at |east two inportant
respects. First, the Report described the property as 192 acres
when it is in fact nuch smaller, approximtely 99 acres.

Correct acreage is a fundanental way to describe and identify a
property.

23. Second, the Report fails to reveal the existence of
wet | ands, which were readily apparent. The Report states that
the all eged 160-acre tract is bordered by the Bl ackwater River
to the East but fails to specify the following: (a) the
property contains seven ponds; (b) a bayou intersects the
property; and (c) over half of the property is an island
surrounded by at | east 50 feet of water. \Wen reading the
Report, the only way to discern these characteristics is by
reference to the Report's attachnments. At the very |east,
Respondent shoul d have nmade sonme attenpt to describe the portion
of the property that is dry upland and the portion that is
covered with water

24. Respondent did not physically walk the entire | ength
of the island. Instead, he viewed the island across the river
and then used an aerial photograph to beconme famliar with the

island. The use of aerial photographs in sonme instances nay be

13



a val uabl e resource where an appraiser finds it inpossible to
penetrate every square yard of the property. 1In this case
Respondent did not nmake an effort to gain access to the island
or to navigate around it by boat.

25. M. Brewer specifically requested that Respondent
apprai se the Park Property as if J. W Hawkins owned it in fee
sinple. Respondent and M. Hawki ns di scussed the donation of
the Park Property and the alleged reversionary interest under
whi ch M. Hawki ns expected to get the property back.

26. Respondent's report failed to disclose the basis of
hi s appraisal of the Park Property. The Report did not nention
that the State of Florida had any kind of interest in the |and.
The report did not refer to a |ease or a warranty deed with a
reversionary interest. In conplying with M. Brewer's request
regarding the estimated market value of the Park Property,
Respondent shoul d have nade these discl osures.

27. Respondent failed to provide an adequate anal ysis and
overval ued the Subject Property in part because he failed to
consi der the inpact that wetlands woul d have on the value of the
Subj ect Property. Respondent did not have to be an
envi ronnental or ecol ogi cal expert to know that property covered
by so nuch water would contain wetl ands.

28. Respondent’s Report contains a statenent of

[imtations regardi ng adverse conditions "such as, needed

14



repairs, depreciation, the presence of hazardous wastes, toxic
substances, etc.” This statenent does not refer to wetl ands.
29. The multi-purpose apprai sal addendum for federally
regul ated transactions contained in the Report, provides as
fol | ows:
ENVI RONVENTAL DI SCLAI MER

The val ue estimated i s based on the
assunption that the property is not
negatively affected by the existence of
hazar dous substances or detrinenta

envi ronnental conditions unless otherw se
stated in this report. The appraiser is not
an expert in the identification of hazardous
subst ances or detrinmental environnental
conditions. The appraiser’s routine

i nspection and inquiries about the subject
property did not devel op any information
that indicated any apparent significant
hazar dous substances or detrinental

envi ronnmental conditions which would affect
the property negatively unl ess ot herw se
stated in this report. It is possible that
tests and inspections nmade by a qualified
hazar dous substance and environnental expert
woul d reveal the existence of hazardous
substances or detrinental environnental
conditions on or around the property that
woul d negatively affect its val ue.

Consi dering the general description of the Subject Property,
Respondent was remiss in not directly addressing the existence
of wetlands in his Report and in not expressly stating his
experti se (or lack thereof) in appraising wetland property in

his statenent of limtations and/or disclainers.
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30. The Petitioner did not present the testinony of an
ecol ogical or environnental expert to establish the existence of
wet | ands on the Subject Property. Instead, Petitioner relied on
the testinmony of M. Brantley, who is an expert in the appraisal
of wetl and property.

31. In his own appraisal perforned on a portion of the
Subj ect Property, M. Brantley expressly stated with respect to
jurisdictional wetlands that:

Thi s appraisal is based upon the speci al
assunption that the appraiser’s estimtes
regarding this matter, as set forth herein,
are correct. The reader is expressly
notified that the apprai ser does not hold
hi msel f out to be an environnental or

ecol ogi cal consultant, nor a surveyor, and
the reader is encouraged to enpl oy such
experts for further confirmation of the
concl usi ons and estimates rendered herein,
if they should so desire or should consider
it practical to do so.

32. M. Brantley went on to qualify his own apprai sal
further with the follow ng | anguage:

Certain portions of the subject property
consi st of jurisdictional wetlands, which
are subject to the rights exercised by the
vari ous environnental agencies and
governnents. This appraisal is subject to

t he special assunption that that appraiser’s
estimates of the anount of area subject to
environnmental scrutiny is accurate. The
apprai ser has based these estimates upon
observati on of topography and wetl ands
speci es upon the property, as well as review
of various soil and aerial maps. Wile, the
apprai ser is of the opinion that these
estimates are reasonably accurate, he can

16



assume no responsibility for variations that
may be identified by an environnental audit
and survey of |ines established by an

ecol ogi cal expert. The reader is encouraged
to consult experts in these fields for

prof essional verification of the appraiser’s
assunpti ons.

33. During the hearing, M. Brantley admtted that he does
not warrant his concl usions and assunptions regardi ng
jurisdictional wetlands as a qualified ecol ogist or
environnmental i st. He acknow edged that the Subject Property
possi bly was only seasonally wet and coul d appear dry for as
much as six nonths out of the year. However, M. Brantley's
per suasi ve testinony | eaves no doubt that Respondent shoul d have
recogni zed the existence of wetlands in his report and
cal cul ated their inpact on the value of the Subject Property.

34. In all three appraisals, Respondent used the sal es
conpari son approach to determ ne the value of each of the three
parcels. |In making the conparisons, Respondent asked his
adm ni strative assistant to calculate the acreage of the Subject
Property using the scale on the aerial photograph.

35. Respondent failed to adequately cal cul ate the area of
certain conparable sales used in the Report. For exanple,
Respondent used the wong acreage for each of the conparable

sal es used in Appraisal 1, the alleged 160-acre parcel, and one

conparabl e sal e used in Appraisal 3, the Park Property.
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36. Conparable 1 for the all eged 160-acre parcel should
have been closer to 51 acres instead of the 40 acres reported by
the Respondent. Wth regard to conparable no. 2 on the alleged
160- acre parcel the acreage is closer to 38.5 acres instead of
the 15 acres reported by Respondent. As for the acreage on
conparable no. 3 on the alleged 160-acre parcel, the actual
acreage was 551 acres and not the 303 acres reported by the
Respondent .

37. As for the acreage for conparable nunber 1 on parcel 3
(Park Property), the acreage was 20.4 acres rather than the 6
acres reported by the Respondent. Respondent should not have
relied on the owner's assertion that the conparabl e property
contai ned 6 acres when Respondent knew the tax identification
card indicated 12.91 acres. Apparently, Respondent did not
attenpt to confirmeither of these nunbers by checking the deed,
whi ch indicated 20.4 acres.

38. Respondent relied on inaccurate acreage for each
conpar abl e ref erenced above. The di screpancies increased the
cost of conparable price per acre. The final result was a
highly inflated value for the Subject Property.

39. Respondent apprai sed the value of the Subject Property
as $1, 095, 000.00 as of February 20, 1996. Petitioner’s expert,
M. Brantley, in his own appraisal of the Subject Property, a

little over a year later, valued the property at $519, 000.
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40. Respondent's and M. Brantley's opinions of value ar
different. In response to questioning fromthe Court as to
whet her the renoval of a | evee on the Subject Property between
the tine the Respondent apprai sed the Subject Property and the
time that M. Brantley appraised the Subject Property affected
the value of the property, M. Brantley acknow edged that it
woul d have decreased the value. M. Brantley indicated that t
ef fect woul d be the approxi mate cost that it would take to
bridge that particular area where the | evee was renoved.
Petitioner never provided any evidence as to the exact anount
approxi mate cost that it would take to bridge that particul ar
area. Accordingly, there is no evidence fromwhich the Court
can determne that there is a drastic difference in the report
val ue opi nions. Even so, the foregoing facts are sufficient t
determ ne that Respondent's report was m sl eadi ng and
i naccur at e.

CONCLUSI ONS OF LAW

41. The Division of Administrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. 88 120.569, 120.57(1) and 455.225(5), Fla. Stat.
(2003) .

42. Petitioner has the burden of proving by clear and
convi nci ng evidence that Respondent comm tted viol ations of

Chapter 475, Florida Statutes. Ferris v. Turlington, 510 So.
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292, 294 (

Fla. 1987); Balino v. Departnent of Health &

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA

1977).
43.

than a ‘ pr

Cl ear and convincing evidence “requires nore proof

eponderance of the evidence’ but |ess than ‘beyond and

to the exclusion of a reasonable doubt.”” In re G aziano, 696

So. 2d 744, 753 (Fla. 1997). It is an “internedi ate standard.”

ld. The "

cl ear and convi nci ng" standard requires:

[ T] hat the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the

t esti nony must be precise and explicit and
the w tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegation to be established .

In re Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting Slonovitz

v. Wl ker,
44,
perti nent

429 So. 2d 797, 800 (Fla. 4th DCA 1983).
Section 475.624, Florida Statutes (1995), states in
part:

The board nay deny an application for
registration, licensure, or certification;
may i nvestigate the actions of any appraiser
regi stered, licensed or certified under this
part; may reprinmand or inpose an

adm ni strative fine not to exceed $5,000 for
each count or separate offense agai nst any
such apprai ser; and may revoke or suspend,
for a period not to exceed 10 years, the
registration, license, or certification of
any such appraiser, or place any such

20



apprai ser on probation if it finds that the

registrant, licensee or certificate hol der:
* * *
(2) Has been guilty of . . . culpable

negl i gence or breach of trust in a business
transaction .

(14) Has violated any standard for the
devel opnent or communi cation of a real
estate apprai sal or other provision of the
Uni f or m St andar ds of Prof essi onal Apprai sal
Practi ce.

(15) Has failed or refused to exercise
reasonabl e diligence in devel opi ng an
apprai sal or preparing an appraisal report.

45, The USPAP Rul es (1996 Edition) at issue here are set
forth bel ow, without the Comments:

Standards Rule 1-1

In devel oping a real property appraisal, an
apprai ser rmust:

(a) Be aware of, understand, and enpl oy

t hose recogni zed net hods and techni ques that
are necessary to produce a credible
appr ai sal ;

(b) not conmmt a substantial error of

om ssion or comm ssion that significantly
af fects an apprai sal;

21



(c) not render appraisal services in a
carel ess or negligent manner, such as a
series of errors that, considered

i ndi vidually, may not significantly affect
the results of an appraisal, but which, when
considered in the aggregate, would be

m sl eadi ng.

St andards Rule 1-2

In devel oping a real property appraisal, an
appr ai ser nust observe the follow ng
speci fi c appraisal guidelines:

(a) adequately identify the real estate,
identify the real property interest,

consi der the purpose and i ntended use of the
apprai sal, consider the extent of the data
col l ection process, identify any speci al
limting conditions, and identify the
effective date of the appraisal;

* * %

(c) consider easenents, restrictions,
encunbrances, | eases, reservations,
covenants, contracts, declarations, special
assessnents, ordi nances, or other itens of a
sim | ar nature;

St andards Rule 1-3

In devel oping a real property appraisal, an
apprai ser nmust observe the foll ow ng
speci fic appraisal guidelines:

(a) consider the effect on use and val ue of
the follow ng factors: existing |and use
regul ati ons, reasonably probable
nodi fi cations of such |and use regul ation,
econoni ¢ demand, the physical adaptability
of the real estate

22



St andards Rule 1-4

In devel oping a real property appraisal, an
appr ai ser nust observe the follow ng

speci fic appraisal guidelines, when
appl i cabl e:

* * %

(b) collect, verify, analyze, and
reconcil e:

(iii1) such conparable sal es data,
adequately identified and described, as are
avai l able to indicate a val ue concl usion;

* * *

(g) identify and consider the appropriate
procedures and market information required
to performthe appraisal, including al
physical, functional, and external narket
factors as they may affect the appraisal;

Standards Rule 2-1

Each witten or oral real property appraisal
report mnust:

(a) clearly and accurately set forth the
appraisal in a manner that will not be
m sl eadi ng;

(b) contain sufficient information to
enabl e the person(s) who are expected to
receive or rely on the report to understand
it properly;

(c) clearly and accurately disclose any
extraordi nary assunptions or limting
conditions that directly affects the
appraisal and indicate its inpact on val ue;
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St andards Rule 2-2

Each witten real property appraisal report
nmust be prepared under one of the follow ng
three options and promnently state which
option is used: Self-Contained Appraisal
Report, Summary Apprai sal Report or
Restricted Appraisal Report.

* k%
(b) The Summary Apprai sal Report nust:
(i) identify and provide a summary
description of the real estate being
appr ai sed;

46. Respondent viol ated the above-referenced USPAP
Standard Rules in contravention of Section 475.624(14), Florida
Statutes (1995). Additionally, Respondent has failed to
exerci se reasonabl e diligence in devel oping an apprai sal report
in violation of Section 475.624(15), Florida Statutes (1995).

47. Finally, Respondent is guilty of breach of trust
and/ or cul pabl e negligence in violation of Section 475.624(2),
Florida Statutes (1995). Respondent breached the trust of his
clients by failing to preserve their interests in preparing an
apprai sal that was overval ued, m sleading, and inaccurate. He
comm tted cul pabl e negligence by recklessly failing to
adm nister his affairs in a manner in which he knew or should
have known woul d cause harmto his clients.

48. The disciplinary guidelines for violation of Section

475. 624, Florida Statutes (1995), are contained in Florida
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Adm ni strative Code Rule 61J1-8.002,. The penalty range
associated with a violation of Section 475.624(2), Florida
Statutes (1995), for cul pabl e negligence and breach of trust is
to inmpose a penalty froma $1,000 fine to a one-year suspension
The penalty range associated with a violation of Section
475.624(14), Florida Statutes (1995), is to inpose a penalty
froma five-year suspension to revocation and an adm nistrative
fine of $1,000. The penalty range typically attributed to a
viol ation of Section 475.624(15), Florida Statutes (1995), is to
i npose a penalty froma five-year suspension to revocation and
an adm nistrative fine of $1, 000.

49. Florida Admnistrative Code Rule 61-J2-8.002(4), sets
forth the applicable mtigating factors. Under these guidelines
any penalty bestowed upon the Respondent should be mtigated
because he has been a state-certified general real estate
apprai ser since 1992, perform ng thousands of appraisals since
1985, with no prior disciplinary history. Additionally, the
imposition of a fine or suspension of his |icense would result
in a great degree of financial hardship given the nature of his
busi ness and its dependency on his appraisal practice.

50. In aggravation of the penalty, the evidence
establ i shes the financial harmsuffered by M. Brewer and the

ot her owners of the Subject Property. The financial harm
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required the initiation and settlenent of a civil suit against
Respondent in order to recoup their |osses.

51. On balance, the mtigating factors outwei gh the
aggravating factors. This is especially true in Iight of
Respondent's voluntary restriction of his appraisal practice to
single-famly residential appraisals.

RECOMIVENDATI ON

Based upon the forgoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED:

That Petitioner enter a final order suspending Respondent's
Iicense for one year and inposing an administrative fine in the
amount of $3, 000.

DONE AND ENTERED this 17th day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

W&%‘ Yoo

SUZANNE F. HOCD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 17th day of March, 2004.
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COPI ES FURNI SHED

S. L. Smth, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
400 West Robinson Street, Suite 802N
Ol ando, Florida 32801

Robert E. Thielman, Jr., Esquire
Baker & Hostetler, LLP

Post O fice Box 112

Ol ando, Florida 32801-0112

Jason Steele, Director

D vision of Real Estate

Depart ment of Busi ness and
Pr of essi onal Regul ati on

400 West Robi nson Street

Suite 802, North

Ol ando, Florida 32801

Nancy Canpi glia, General Counsel
Depart nment of Busi ness and

Pr of essi onal Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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